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SLAMMING the Judges

n the 1830’s, a young French aristo-

crat, Alexis de Tocqueville, toured

our fledgling country making
poignant observations about many
aspects of life at that time. He had
come originally to study our “penal”
system but instead made observations
about almost every aspect of life and
government here. His analysis is as
valid today as it was then. His view of
our system was that it was truly unique,
and unlike any other in the world, pri-
marily due to the significance of our
constitution. In speaking of the power
of courts he said, “....the power
vested in the American courts of jus-
tice of pronouncing a Statute
to be unconstitutional forms
one of the most powerful
barriers that have ever been
devised against the tyranny
of political assemblies.”

In the recent past, the courts and
judges have been subjected to unparal-
leled attacks by legislators who threaten
retribution for decisions with which
they disagree. The kinds of threats that
have recently been made are both
damaging and inappropriate. The sug-
gestion by some that judges should be
impeached because the critic disagrees
with a decision is certainly not con-
tributing to healthy debate. Robert
Grey, Jr., the President of the American
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Bar Association recently responded to
the suggestion that all of the current
criticism is only rhetoric by stating,
“Threatening rhetoric of this sort is dan-
gerous because It feeds into the
ever-worsening atmosphere
in which our courts operate.
In many respects, this atmosphere is as
destructive a weapon against the indepen-
dence of the judiciary as any individual
assailant. It eats away at and alters the
public’s perception of judges and the jus-
tice system until finally the judiciary is
neither understood nor respected.”

The independence of the judiciary
is a hallmark of our form of government,
and without it we could not have the
separation of powers that exists as
created by our constitution. “Judicial
independence exists for the
benefit of the people, not for
the personal benefit of judges or the
lawyers who appear before them.”
(Robert Grey Jr.) The strength of the
system and significance of indepen-
dence is that it enables judges to make
decisions regardless of the popularity or
lack thereof. Its function in the system
is to act as a check and balance for the
other two branches of government. In
order to do that it should not be subject
to threats and intimidation by either the
legislative or executive branches of our
government. m



NEW YORK ESTATE TAX

the $64,000 Question

here has been much dis-

cussion about the repeal

by the federal govern-

ment of the “death taxes”

on the estates of taxpayers
who have died. But did you know
that as a consequence of changes in
federal law, the estate taxes
imposed on New Yorkers have dra-
matically increased? Moreover, an
estate that may be “exempt” under
federal law, may be subject to as
much as $64,400 of tax this year,
and as much as $96,600 for taxpay-
ers dying in the next three years.
Such a result has often been a sur-
prise to many families, and some
practitioners alike.

So called “death taxes” include
taxes imposed on the estates of
deceased taxpayers based on the
net value of the estate, an estate
tax, or in some states, an inheri-
tance tax depending on who
receives the inherited property. It
also includes generation-skipping
transfer tax on gifts at death to per-
sons more than a generation below
the deceased taxpayer. But because
of the interrelationship of certain
provisions of the Internal Revenue
Code, the repeal of death taxes
would also have important implica-
tions on the gifts (including gener-
ation-skipping transfers) made
during life and on the tax bases for
calculating gain or loss of assets
transferred either during life or at
death. The good news is that New
York no longer imposes a gift tax on
transfers made on or after January
1, 2000.

Historically, the Internal Revenue
Code afforded a dollar for dollar
credit for death taxes (estate or
inheritance) imposed by a State (or
multiple States where the dece-
dent had assets subject to such tax
in more than one jurisdiction). For

many years, New York had its own
system of taxing the estate of a
decedent, which often would result
in a tax greater than the federal
credit. Consequently, many taxpay-
ers domiciled in New York sought
alternatives to reduce the tax bite,
including seeking to establish their
domicile in a State where there was
no death tax, or at least where the
State imposed no more than the
federal credit. In response, and
after many years of lobbying,
New York adopted a system, begin-
ning in February 2000, where it
accepted for its tax the amount of
credit calculated under the federal
law as it then existed (often referred
to as the “sop” or “pick-up” tax).

... death taxes”
Include taxes imposed
on the estates of deceased
taxpayers based on the
net value of the
estate, an estate
tax, orin some states,
an Inheritance tax
depending on who
receives the inherited
property.
Then the feds changed the law, but
New York did not follow.

As part of the federal law intro-
duced in 2001 and now in effect,

the feds raised the threshold for
taxing estates (formerly called the
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“unified credit equivalent” and
now referred to as the “applicable
estate tax exclusion amount™). The
new law immediately raised the
exclusion threshold to $1,000,000
and increases the exclusion amount
periodically to $3.5 million in 2009.
(For one year, in 2010, there is no
federal estate tax imposed on
estates of taxpayers who die during
that year.) In addition, under the
new law the feds phased-out the
state death tax credit. Beginning in
2005, the feds no longer give a
credit for taxes paid to the State (or
States). Such taxes paid are now
allowed as a deduction, but a
deduction is not as good as a dollar
for dollar credit.

Many States, including New
York, fearing the loss of revenue,
“decoupled” from the new federal
law. That is, such States do not rec-
ognize the increasing exclusion
amounts or the reduction of the
state death tax credit as provided
under the new federal law. The net
result is a greater amount of tax,
and includes taxing estates which
may have avoided tax altogether.
In New York, the estate tax is
imposed on estates having a value
in excess of $1,000,000, regardless
of the federal exclusion amount in
effect. Following is a chart summa-
rizing the New York estate tax
imposed on estates at the relevant
federal levels.

As many taxpayers now realize,
the repeal of the federal death
taxes currently has a “sunset” pro-
vision. That is, without further
action by Congress and the
President, the federal death taxes
are scheduled to return to 2001 lev-
els after 2010. Regardless of what
the feds do, New York will con-
tinue to impose an estate tax on
estates in excess of $1,000,000.



2005 $1,500,000 $1,500,000
2006-08 2,000,000 2,000,000
2009 3,500,000 3,500,000
2010 Unlimited

2011 and

beyond and New York State estate taxes

1,000,000 -0- $64,400
1,000,000 -0- $96,600
1,000,000 -0- $229,200
1,000,000 -0- At rates
between
6.4-16%
on excess of
$1,040,000

Under current law, all estates in excess of $1,000,000 will incur both federal

As reflected in the chart above,
the rates of New York estate tax
range from 6.4% on estates in
excess of $1,040,000 and top out at
16% for those estates above
$10,040,000. Sound planning from a
qualified professional will serve to
reduce or permissibly avoid such
taxes as part of a comprehensive

Medical ERROR or Medical

plan. However, such planning is
not without pitfalls. For example,
without proper planning, the estate
of a taxpayer having multiple resi-
dences at death may be subject to
taxation on the same assets in more
than one state.

In sum, the Public and profes-
sionals are just now realizing that
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he pain started as a diffuse
discomfort in the mid
abdomen, but soon local-
ized to the right side. Mr.
Jones consulted his primary care
physician after the vomiting started.
At the time, there was an outbreak
of stomach flu, and after his physician
examined him, he diagnosed gas-
troenteritis, advising Mr. Jones to
rest and stay on a bland diet. Five
hours later, Mr. Jones was rushed to
the hospital and underwent surgery
for a perforated appendix, which
resulted in a massive infection. During
examination, his physician had not
taken blood tests to determine if the
pain was the result of a bacterial
infection. Was this malpractice or
merely a bad medical judgment?

THE ESSENTIAL ELEMENTS OF A
MALPRACTICE ACTION ARE
(A) A DEVIATION OR
DEPARTURE FROM
ACCEPTED STANDARDS
OF MEDICAL CARE AND
(B) SUCH DEPARTURE
FROM CARE IS THE
CAUSE OF AN INJURY.

New York State has been the winner
of the $64,000 question, and will be
the winner of greater jackpots in
years to come. However, tax con-
cerns are just one aspect of careful
and sound estate and long-term
planning.

Federal Watch: As it has done
in each of the last several years,
the United States House of
Representatives has passed a bill
(not law) that completely repeals
the federal estate tax. However,
the United States Senate, strug-
gling with revenue, expenses and
deficit concerns, has not signed on
(it takes both houses and typically
the President) to enact a new
federal law). The Senate has con-
sidered several alternatives, short
of complete repeal, including
fixing the exclusion amounts at,
say $3,000,000, where estates of
taxpayers having a lesser value
would incur no federal tax. We will
continue to keep a close watch on
any further developments. m

JUDGMENT

Medical malpractice is profes-
sional negligence by a health care
provider. The essential elements
of a malpractice action are (A) a
deviation or departure from accepted
standards of medical care and (B)
such departure from care is the
cause of an injury. A malpractice
claim is based on the relationship
between a patient and the physi-
cian who is engaged to treat or to
make an examination for purposes
of treatment.

The law relating to medical mal-
practice is not always easy to apply.
When a physician takes charge of a
case, he impliedly represents that
he possesses a degree of knowledge
and skill that is ordinarily possessed

by the average (continued on page 4)
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