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Must We Change Our
Tort Laws?.. sou . sexcee

ecently the New York Times

reported that there was a

great deal of interest in
changing our “tort” laws. The report
suggested that throughout the
country, legislatures were seeking
to eliminate or curtail punitive
damages, place additional impedi-
ments to the commencement of
medical malpractice suits and place
ceilings or caps on pain and
suffering awards. This interest in
changing our liability laws, which
masquerades as “tort reform,” is not
new and is essentially a rehash of
the same arguments made by a
number of “special interest” groups,
primarily driven by the insurance
lobby.

In New York, the “New Yorkers
for Civil Justice Reform,” a group
that includes a virtual “who’s who”
list in the world of insurance and
big business entities, has financed
the move to make radical changes
in our tort laws. Some of the
changes were recently the subject
of a speech given by the Mayor of
New York City, who was complain-
ing about the cost of personal injury
lawsuits in the city. The suggested
changes include the elimination of
joint and several liability, limiting
contingent fees, placing caps on

non-economic damages and the
elimination of jury trials for cases
involving municipalities.

T'his movement for changes in
the tort laws has a long history.
In 1992, Vice President Quail actu-
ally campaigned on a platform of
reforming our products liability
laws, claiming that the recoveries in
these cases left the United States at
a competitive disadvantage in world
markets. The changes were not
made and history will record that
one of the greatest periods of eco-
nomic growth in the United States
occurred between 1992 and 2000.

In the most recent campaign to
place blame for increasing insurance
premiums upon the legal system,
the term “medical malpractice crisis”
has resurfaced. This same term was
used in 1986, 1992 and again in 1997
by “reformers.” While the insurance
lobby and many doctors have been
lobbying the state legislature to
adopt laws that restrict the rights of
injured persons to recover for
injuries, the evidence does not sup-
port their claim that the increase in
medical malpractice premiums is
linked to either the frequency or the
size of awards. There is simply no
evidence that lawsuits have caused
medical malpractice premiums to



increase or that a change in the law
will result in lower premiums.

Recently, the New York Public
Interest Research Group published
a report entitled “Do No Harm”
and concluded that:

® “Despite all the hype, there
has been no significant increase in
medical malpractice premiums this
year;”

® “Despite allegations by the
medical lobby, there is no evidence
that New Yorkers are losing their
access to physicians;” and

® “Despite the dire picture
painted by organized medicine, few
physicians pay malpractice awards.”

Interestingly, in August 2002,
the New York Staté Insurance
Department denied a requgst by
New York’s largestmalpractice
insurer, Medical LiabilityMutual
Insurance Co., for a large increase in
premium. At that time, State
Insurance Superintendent George
Serio said he didn’t see the need to
increase rates. Further, it was
reported that the State’s second
largest malpractice insurance carrier,
Physicians Reciprocal Insurance
did not seek a premium increase for
this year.

Another claim is that there is a
litigation explosion. This claim is
contradicted by the “Capra Report”
which was released in January
1999 by the New York State Bar
Association. In his report, Professor
Capra found that the “assertion of a
litigation explosion is remarkably at
odds with the findings of virtually
every empirical study of the civil
justice system—that there are not
too many claims, but rather too few.
The vast majority of injured indi-
viduals never bring a claim.”

‘I'he problem is not medical
malpractice lawsuits but rather
medical malpractice itself. The fact
is-that the overwhelming number of
physicians practice their profession
carefully and are rarely required to
pay a malpractice award. The
NYPIRG publication “Do No Harm”

reported as follows: “Nearly 90 per-
cent of New York’s physicians did
not pay a malpractice claim in the
1990’s. However, a large percentage
of malpractice payments are made
by a small number of doctors. Well
over one-third of all malpractice
payments are made by a very small
percentage of physicians—actually
about two percent.” (New York Daily
News, 3/5/00)

““Despite all the
hype, there has

been no significant
increase in medical

malpractice

premiums this

year.,.”

Are there improvements that
can be made to the “system?”
Undoubtedly there are. However,
wholesale|revision and restructuring
to remove accountability is a bad
idea, especially when it is motivated
by the insurance industry. The
insurance industry is cyclical and
the cycle tracks the economy with
some consistency. Consumers need
to be aware of the dynamics and the
legislation that is being proposed.

The current “reform” move-
ment is badly skewed toward
compromising the rights of injured
persons. We believe that access to
the civil justice system is funda-
mental to our democratic process
and should not be sacrificed at the
urging of “special interest groups.”
The New York State Bar Association,
which has a demonstrated record
for making improvements to our
system of justice, together with
other bar associations, are attempt-
ing to give balance to the debate in
the hope that the rights of injured
persons will not be compromised. =

PROTECTING YOUR

Identity

hat is identity theft?
Identity theft occurs when
someone wrongfully obtains
someone’s personal data
(social security number,
bank account or credit card number,
etc.) and uses that information in a
fraudulent or deceptive manner. In
1998, Congress enacted the Identity
Theft and Assumption Deterrence Act,
which made identity theft a federal
offense with a maximum term, in most
cases, of 15 years imprisonment.

It is no secret that identity theft is
one of the biggest consumer fraud
problems created by the use of tech-
nology. Purchase transactions over the
internet, the universal use of credit
cards and all forms of wireless com-
munication have made it possible for
criminals to obtain your identity and
fraudulently accomplish a myriad
transactions resulting in grief and
potential financial loss to you.

How do criminals obtain personal
data? The following are common tech-
niques: observing a person in a public
place punching in a calling card num-
ber or eavesdropping while a person is
giving credit card information over the
phone to hotels and car rental compa-
nies; sifting through discarded mail for
copies of checks, credit card receipts,
bank statements or other records that
have personal information; and send-
ing spam e-mail which requires the
recipient to provide personal informa-
tion to receive the promised benefit.

What can you do to protect your
identity? There are dozen of articles
and websites concerning what con-
sumers should do to protect them-
selves from identity theft. Two
websites which provide useful infor-
mation concerning the prevention of
identity theft and what to do if you
become a victim of identity theft are
www.usdoj.gov/criminal/fraud/idtheft.html
and www.privacyrights.org/fs/fs17a.html.
The most common suggestions cited
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by the Department of Justice and other
consumer groups to prevent being vic-
timized:

1. Avoid giving out personal data.
If a person calls you requesting per-
sonal information, determine if the
caller truly needs the information and
why the person is asking for the infor-
mation. Avoid giving out personal
information _to an unknown caller
claiming‘you are to receive a benefit
such as'a prize and ask that caller to
send you the request in writing.

2. Limit the amount of personal
data on your checks. Instead of hav-
ing your complete name printed on
your checks, limit that information to
your initials since only your bank will
know if you sign with initials or your
complete name. Additionally, avoid
printing your address and phone
number on your checks and never
print your social security number on
your check.

3. Photocopy the content of your
wallet. By retaining a copy of the con-
tents of your wallet, you will be able
to make the necessary calls to assure

prompt cancellation of credit and
debit cards in the event your wallet is
lost, misplaced or stolen. If traveling
abroad, make a copy of your passport
and retain it in location separate from
the passport itself. Do not carry an
excessive number of credit cards in
your wallet and do not carry your
social security card, birth certificate
or passport with you unless you need
the document on a particular day.

4./ Be careful with your mail and
your garbage. Do not place outgoing
mail containing personal data in
your mail box; instead place it in a
secure postioffice box. Before placing
receipts, credit card offers and other
documents with personal information
in the garbage, make sure you shred
or tear up the documents. If you are
traveling, either hold your mail at the
post office or have a close friend or
family member pick-up your mail
while you are away.

5. Be alert when you are in public.
When you are in a public place, be
mindful that you are not being watched
when punching in calling card num-

bers and credit card numbers or when
providing information over the phone.

6. Review bank and credit card
statements. Make sure you are receiv-
ing your statements on a monthly basis
and review them as they come in to
be sure that‘there are no unauthorized
charges. If you are not receiving your
statements, call the financial institu-
tion to find out why and contact the
post office to be sure that your mail
is not being forwarded to a different
address.

7. /Check your credit report regularly.

8! In the event that you have your
wallet containing credit cards and
other documents with personal infor-
mation stolen or you lose it, contact
the police and file a report. Call the
the Social Security Administration and
the three national credit reporting
organizations as soon as possible to
place a fraud alert on your name and
Social Security number:
-EQUIFAX: 1-800-525-285,
-EXPERION (TRW): 1-888-397-3742,
-TRANS UNION: 1-800-680-7289 and
Social Security Administration fraud
line 1-800-269-0271.»

Sport-+ Recreational Injuries

BY PATRICIA M. MEISENHEIMER

enerally, we assume the risks inherent in our
voluntary participation in sporting and recre-
ational activities. Legally, this is known as the
“Assumption of Risk Doctrine” and has been
repeatedly applied by the courts of New York
State to preclude any monetary recovery for injury, in cer-

As a result of the aSSUMPtION of the
risk doctrine, an owner or operator of a sporting
facility is relieved from liability for those risks
that are usual and ordinary in the activity.

tain circumstances,
where an injured
person voluntarily
engages in sport-
ing and recre-
ational activities,
whether as a direct
participant or as a
spectator.

Under the doctrine of assumption of the risk, by
voluntarily participating in an activity, a participant is
held to have accepted the dangers and risk of injury
inherent in the activity. In other words, by participating
in the activity, you are agreeing, in advance, that you are

taking responsibility for any injury that may occur to
you. The policy underlying this doctrine is intended to
facilitate the free and vigorous participation in athletic
and recreational activities.

T'he applicability of the doctrine depends on the
nature and scope of your awareness, the openness and

obviousness of the
risk and whether
the hazard was of
such a type that
you knew you
were taking the
risk  when you
participated in the
activity. While by

participating you are assuming the risks that are natural
to the activity, you are not responsible for liability from
risks that are not ordinary and prevalent to the sport.
Where the risks of a sport are obvious, commonly
known or arise out of the nature of

(continued on page 4)
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(Sport and Recreational Injuries, continued from page 3)

participating in the sport, you will be deemed to have
consented and assumed the risk of injury, even if no one
warns you of what the “assumed” risks are prior to your
participation.

As a result of the assumption of the risk doctrine, an
owner or operator of a sporting facility is relieved from
liability for those risks that are usual and ordinary in the
activity.

T'he consent of the participant (regardless of age) is
implied where the risks of the activity are obvious. An
individual assumes the risk of injury, even when he or she
has not participated in the activity previously, or is other-
wise inexperienced, and is injured in an unanticipated
fashion. Courts have found that a young student injured
in a lacrosse game assumed the risk of injury from colliding
with another player and that a first time skater, who was
seriously injured when encountering an accumulation of
ice, was precluded from recovering from the rink owner.
In these examples, the cause of the injury, a collision on
the playing field and a loss of balance in the rink because
of an accumulation of ice, was not a dangerous condition
over and above the usual dangers inherent in participating
in those sports; therefore, the injured person was found to
have assumed the risk.

The doctrine has been extended by the courts to
preclude recovery by a spectator for injuries suffered
while observing an athletic event. Spectators of baseball
games and golf matches assume the risks common to
these games, such as injuries caused by an errant ball,
since stray balls are an integral part of these games.

While spectators and participants in sports and recre-
ational activities assume the risk of injury, the doctrine
does not shield the owner or operator of a sports facility
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from all liability. Generally, if an injury is caused from
a hidden or an unexpected danger, a danger over and
above that which would normally be expected in the
sport, the participant or spectator will not have
assumed the risk of injury. For example, a water park
was found negligent in a case involving a child who
was injured when a tube the child was riding, while
raining, went over a wall. The child was able to
recover because the court found that the condition
which resulted in the child’s injury, the increase in the
speed of the tube resulting from the rain, was a dan-
gerous condition over and above the dangers which
were common to the sport.

If you are injured while participating or watching a
sport or recreational activity, the critical question is
whether the injury was caused by a hazard over and
above the usual dangers inherent in the activity. =
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The firm is dedicated to offering pro bono legal services to
non-for-profit organizations and needy individuals. We are
pleased to announce that Linda Margolin was named pro
bono attorney of the month in December 2002, and was
recently honored at a reception by the Suffolk County Bar
Association’s Pro Bono Foundation.

We are also pleased to announce that Renald Lanza has
joined the firm as an associate. Mr. Lanza is admitted to
practice law in New York and Florida. Before joining our firm,
he was Law Clerk to United States District Court Judge Shelby
Highsmith in Florida, and prior to that position, he was Senior
Court Attorney to the New York State Court of Appeals.
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A SUMMARY OF THE
FIRM’S AREAS OF
PRACTICE

LITIGATION

LITIGATING ALL MATTERS IN STATE AND
FEDERAL COURTS, IN TRIAL AND APPELLATE
COURTS, ON BEHALF OF BUSINESSES,
MUNICIPALITIES, ESTATES AND INDIVIDUALS.
OUR LITIGATION PRACTICE INCLUDES
CRIMINAL AND COMMERCIAL LITIGATION,
ACTIONS ON MORTGAGES, NOTES AND
SECURITY AGREEMENTS, EMPLOYMENT AND
CIVIL RIGHTS CLAIMS, VIOLATIONS OF
RESTRICTIVE COVENANTS.

PERSONAL INJURY AND PRODUCTS
LIABILITY CLAIMS

REPRESENTING PLAINTIFFS IN PERSONAL
INJURY ACTIONS OR WRONGFUL DEATH
CLAIMS RESULTING FROM ACCIDENTS,
PRODUCTS LIABILITY OR MALPRACTICE.

PROFESSIONAL DISCIPLINE & LIABILITY
REPRESENTING DOCTORS, LAWYERS AND
OTHER PROFESSIONALS IN GRIEVANCE/
DISCIPLINARY PROCEEDINGS AND ACTIONS
INVOLVING PROFESSIONAL LIABILITY.

REAL ESTATE

REPRESENTING BUYERS AND SELLERS OF
RESIDENTIAL AND COMMERCIAL REAL
ESTATE, IN SIMPLE AS WELL AS COMPLEX
TRANSACTIONS; NEGOTIATION AND DRAFTING
LEASES; LAND USE APPLICATIONS

BUSINESS PRACTICE GROUP

NEGOTIATING AND STRUCTURING NEW
BUSINESS VENTURES, FORMATION OF
CORPORATIONS, LLP’s AND LLC’s, PREPAR-
ING SHAREHOLDER AND PARTNERSHIP
AGREEMENTS, EMPLOYMENT AGREEMENTS,
CONSULTING AGREEMENTS, LICENSING
AGREEMENTS; BUYING AND SELLING EXISTING
BUSINESSES, ADVICE ON DUE DILIGENCE
AND TAX-RELATED ISSUES.

ESTATES, WILLS AND TRUSTS

PROBATE AND ADMINISTRATION OF
ESTATES; ESTATE PLANNING, TRUSTS,
DRAFTING OF WILLS, HEALTH CARE PROXIES,
LIVING WILLS AND DURABLE POWERS OF
ATTORNEY; PLANNING FOR INDIVIDUALS
WITH SUBSTANTIAL ESTATES WITH A GOAL
TOWARD A SIGNIFICANT TAX SAVINGS.

CRIMINAL LAW

REPRESENTING DEFENDANTS CHARGED IN
BOTH STATE AND FEDERAL COURTS INVOLVING
CHARGES OF BUSINESS AND WHITE COLLAR
CRIMES, DWI, VEHICLE AND TRAFFIC VIOLA-
TIONS, CRIMES OF VIOLENCE AND STREET
CRIMES.

LABOR AND EMPLOYMENT LAW
COUNSELLING ON HUMAN RESOURCES AND
EMPLOYMENT-RELATED ISSUES, IN BOTH
THE PUBLIC AND PRIVATE SECTORS, COUN-
SELLING AND APPEARANCES IN WRONGFUL
TERMINATION, DISCRIMINATION LAWSUITS,
AND ADMINISTRATIVE PROCEEDINGS.

MUNICIPAL LAW

REPRESENTING MUNICIPALITIES IN LITIGATED
MATTERS, CONTRACTS AND NEGOTIATIONS;
PROVIDING LEGAL ADVICE AND COUNSEL. IN DAY-
TO-DAY DECISIONS AND AT PUBLIC MEETINGS.






